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This is in response to the "Request for Recalculation of Patent Term Adjustment" filed May 12, 
2009. Applicant request the initial determination of patent term adjustment be corrected from 
five hundred sixty-eight (568) days to six hundred sixty-four (664) days. 

The application for patent term adjustment is granted. 

The Office has updated the PALM screen to reflect that the correct Patent Term Adjustment 
(PTA) determination at the time of the mailing of the Notice of Allowance is 664 days. A copy 
of the updated PALM screen, showing the correct determination, is enclosed. 

On February 13, 2009, the Office mailed a Determination of Patent Term Adjustment under 35 
U.S.C. 154(b) in the above-identified application. Applicants were advised of a patent term 
adjustment to date of 568 days. In response, applicants timely filed this application for patent 
term adjustment with payment of the issue fee on May 12, 2009. Although applicants have not 
stated a terminal disclaimer has not been filed, the record supports a conclusion that the patent 
issuing from this application is not subject to a terminal disclaimer. 

Applicants do not disclose any specific reasons they believe the patent term adjustment is 
incorrect. Nonetheless, a review of the record reveals that the determination of patent term 
adjustment of 568 days is incorrect. 

Pursuant to 37 CFR 1.703(a)(1), the period of adjustment of patent term due to examination 
delay includes: 

The number of days, if any, in the period beginning on the day after the date that is 
fourteen months after the date on which the application was filed under 35 U.S.C. 1 1 1(a) 
or fulfilled the requirements of 35 U.S.C. 371 and ending on the date of mailing of either 
an action under 35 U.S.C. 132, or a notice of allowance under 35 U.S.C. 151, whichever 
occurs first. 
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The application fulfilled the requirements of 35 U.S.C. 371 on June 14, 2005. The Office mailed 
an Office action under 35 U.S.C. 132 on May 21, 2008. Unfortunately, due to Office error, the 
Office action was mailed to an incorrect address. The Office action was mailed a second time on 
July 8, 2008, and the period for reply was restarted. The Office's delay pursuant to 37 CFR 
1.703(a)(1) should have been calculated based on a mailing date of July 8, 2008, for an Office 
action under 35 U.S.C. 132. In other words, the period of Office delay is 694 days, the number 
of days beginning on the day after the date that is 14 months after the application fulfilled the 
requirements of 35 U.S.C. 371, June 14, 2005, and ending on the date the Office properly mailed 
an Office action under 35 U.S.C. 132, July 8, 2008. 

Office PALM records have been corrected to show an adjustment to patent term of 694 days, 
instead of 646 days, for Office delay under 37 CFR 1.703(a)(1). 

Under the circumstances, the patent term adjustment should not have been reduced under 37 
CFR 1.704(b) by 78 days for applicants' delay in filing a reply to an Office action. The Office 
based the calculation of 78 days on the fact a reply was filed on a date three months and 78 days 
after the Office mailed an Office action on May 21, 2008. However, as previously stated, the 
May 21, 2008 Office action was sent to an incorrect address as a result of an Office error. 
Therefore, the calculation of delay under 37 CFR 1.704(b) should have been based on the Office 
mailing an Office action on July 8, 2008. In other words, the period of applicant delay under 37 
CFR 1.704(b) is 30 days, the number of days beginning on the date that is three months after the 
Office properly mailed an Office action, July 8, 2008, and ending on the date applicants filed a 
reply, November 7, 2008. 

Office PALM records have been corrected to show a reduction in patent term of 30 days, not 78 
days, for applicant delay under 37 CFR 1 .704(b). 

In view of the previous discussion, the correct patent term adjustment at the time of mailing of 
the notice of allowance is 664 days, 694 days of Office delay reduced by 30 days of applicant 
delay. 

Applicant's request states, "It is not believed that any fee is required." However, applicants have 
failed to provide any reason to conclude a fee is not required for the request. 37 CFR 1 .705(b) 
states a "request for reconsideration of the patent term adjustment indicated in the notice of 
allowance ... must be accompanied by ... [tjhe fee set forth in [37 CFR] § 1.18(e)." The fee set 
forth in 37 CFR 1.18(e) is $200. Therefore, $200 has been charged to deposit account 22-0261 
listed on the request. 

Applicants are reminded that any delays by the Office pursuant to 37 CFR 1.702(a)(4) and 
1.702(b) and any applicant delays under 37 CFR 1.704(c)(10) will be calculated at the time of 
the issuance of the patent and applicants will be notified of the revised patent term adjustment to 
be indicated on the patent in the Issue Notification letter that is mailed to applicants 
approximately three weeks prior to issuance. 

The Office of Data Management has been advised of this decision. This matter is being referred 
to the Office of Data Management for issuance of the patent. 
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Telephone inquiries specific to this decision should be directed to Senior Petitions Attorney 
Steven Brantley at (571) 272-3203. 




Office of Petitions 



Enclosure: Copy of REVISED PALM screen 



Day : Friday 
Date: 8/28/2009 
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Issue Date of Patent: 
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